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Statement of Jurisdiction
This court has jurisdiction under Utah Code Ann. § 78-2-2(2), which states that the
court has jurisdiction "to issue all extraordinary writs . . . in aid of its jurisdiction." Under
§ 78-2-2(3)0) the court has jurisdiction over all matters "over which the Court of Appeals
does not have original appellate jurisdiction." This is a civil matter over which the Court of
Appeals has not been granted jurisdiction under § 78-2a-3.
Statement of the Issues Presented for Review
1.

Whether a district court judge may appoint an attorney to represent a litigant

in a civil matter.
2.

Whether a district court abuses its discretion by enforcing its order of

appointment despite appointed counsel's concerns that counsel might not be able to fulfill
obligations under the Utah Rules of Professional Conduct.
Standard of Review
This is an original extraordinary relief proceeding filed in this court. Under Rule
65B(d)(4), Utah Rules of Civil Procedure, the scope of review "shall not extend further than
to determine whether the respondent has regularly pursued its authority." The standard of
review of the trial court's conclusions of law is "correctness." Julian v. State. 966 P.2d 249,
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252 (Utah 1998). The standard of review for other issues is egregious abuse of discretion.
State v. Stirba. 972 P.2d 918, 922-923 (Utah App. 1998).
Summary of Argument
A judge has inherent authority to appoint counsel to protect interests in a civil case.
Once appointed, the Utah Rules of Professional Conduct require counsel to remain on the
case unless and until released by the judge. A judge's order to remain on the case would
apparently provide a safe haven for counsel's reasonable efforts to comply with counsel's
professional responsibilities.
Argument
The Respondent Judge Leslie Lewis originally filed a statement that the Respondent
would defer to the real-parties-in-interest on the substantive arguments. However, when this
court requested briefing, the Respondent thought that it would be helpful if a response were
filed, briefly describing the court's reasoning on this issue. The following is offered as the
court's explanation for why it believes it has the authority to appoint counsel in this
circumstance and to enforce its order of appointment.
Some courts have recognized the inherent authority of a court to appoint counsel, even
in civil cases. In Tolbert v. Gibson. 67 S.W.3d 368, 372 (Tex. App. 2001), the court stated
that "in some exceptional cases, the public and private interests are such that the
2

administration ofjustice may be best served by appointing a lawyer to represent an indigent
civil litigant." The Utah Court of Appeals has recognized "the inherent authority of courts
to appoint counsel when the need arises." InreJ.D.M.. 810 P.2d494,498 (Utah App. 1991).
As an officer of the court, a lawyer should comply with and respect the directives of a trial
court judge related to appointment. A judge is required to use such appointment authority
wisely and judiciously, such as by carefully evaluating whether counsel is needed and
ensuring that counsel is not unduly burdened, financially or otherwise, by the appointment.
In this case, the Respondent judiciously determined that it has the authority to appoint an
attorney under circumstances in which the judge believes that such appointment is necessary
to protect certain interests.
The Petitioner does not appear to be generally challenging the court's authority to
appoint. The Petitioner is only challenging the court's authority to appoint in circumstances
in which counsel believes that his obligations under the professional code might be
compromised. Under the Rules of Professional Conduct, an attorney is permitted to decline
or terminate representation under certain circumstances. Rule 1.16 contains several main
provisions. See Addendum. Under paragraph (a), a lawyer is required to terminate
representation if, among other things, "the representation will result in violation of the Rules
of Professional Conduct or other law." Under paragraph (b), a lawyer is permitted to
3

withdraw from representation under certain circumstances, such as "the representation . . .
has been rendered unreasonably difficult by the client." Both the mandatory and permissive
sections are tempered by paragraph (c) which states: "[w]hen ordered to do so by a tribunal,
a lawyer shall continue representation notwithstanding good cause for terminating the
representation." This provision apparently provides a court with authority to require an
attorney to continue representation, despite the attorney's concerns of rule violations, while
also providing the attorney with a safe haven against allegations of unethical conduct. The
Code requires an attorney to comply with the directives of a judge to remain on a case. This
obligation is the higher ethical obligation under the Rules of Professional Conduct.
The Respondent is certainly sympathetic to the Petitioner's concerns about ethical
obligations. However, the concerns at this point are entirely speculative. The attorney might
be able to locate the client through some effort. The attorney might also be able to protect
the client's interests without running afoul of the Rules of Professional Conduct. If specific
issues arise as the litigation progresses, counsel is certainly free to present those issues to the
court for a determination as to whether it remains best for the attorney to continue
representation.
The court in this matter made a careful determination that the party's interest in this
litigation might be significantly affected by a lack of representation. This is an unusual case
4

because the lack of representation not only affects the party for whom counsel has been
appointed, but also other parties whose interests might be adversely effected by an absent and
defaulting party. The court carefully weighed these considerations and determined that
appointment of counsel was the best course of action. There is nothing to suggest at this
point that the court has abused its discretion by requiring counsel to remain on a case in
which ethical concerns are only speculative. See e ^ State v. Stirba. 972 P.2d 918,922 (Utah
App. 1998) ("[Ajbuse of discretion" for [extraordinary] writs must be much more blatant
than the garden variety 'abuse of discretion' featured in routine appellate review."
Conclusion
The trial court determined that it had the authority to appoint counsel. The trial court
did not abuse its discretion because it carefully determined that various interests could be
adversely affected without the involvement of counsel. The court is sensitive to the concerns
of counsel, but also believes that those concerns are far too speculative at this point to
adequately address in a specific manner. The trial court can evaluate any specific concerns
that might arise and fashion orders accordingly.
DATED t h i s ^ ?
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Utah Code Jud. Admin. Rule 1.16
UTAH COURT RULES ANNOTATED
Copyright (c) 2004 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.
All Rights Reserved
* THIS DOCUMENT IS CURRENT THROUGH CHANGES RECEIVED AS OF SEPTEMBER 29, 2004
*
UTAH CODE OF JUDICIAL ADMINISTRATION
PART I I . SUPREME COURT RULES OF PROFESSIONAL PRACTICE
CHAPTER 13. RULES OF PROFESSIONAL CONDUCT
CLIENT-LAWYER RELATIONSHIP
Utah Code Jud. Admin. Rule 1.16 (2004)
• Review Court Orders which may amend this Rule
Rule 1.16. Declining or terminating representation.
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client if:
(1) the representation will result in violation of the rules of professional conduct or other law;
(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to
represent the client; or.
(3) the lawyer is discharged.
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:
(1) withdrawal can be accomplished without material adverse effect on the interests of the
client;
(2) the client persists in a course of action involving the lawyer's services that the lawyer
reasonably believes is criminal or fraudulent;
(3) the client has used the lawyer's services to perpetrate a crime or fraud;
(4) the client insists upon taking action that the lawyer considers repugnant or with which
the lawyer has a fundamental disagreement;
(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's
services and has been given reasonable warning that the lawyer will withdraw unless the
obligation is fulfilled;
(6) the representation will result in an unreasonable financial burden on the lawyer or has
been rendered unreasonably difficult by the client; or.
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(7) other good cause for withdrawal exists.
(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal
when terminating a representation. When ordered to do so by a tribunal, a lawyer shall
continue representation notwithstanding good cause for terminating the representation.
(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a client's interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel, surrendering papers and property to which
the client is entitled and refunding any advance payment of fee or expense that has not been
earned or incurred. The lawyer must provide, upon request, the client's file to the client. The
lawyer may reproduce and retain copies of the client file at the lawyer's expense.
HISTORY: Renumbered effective November 15, 1995; amended effective April 1, 1996;
November 1, 2003
NOTES:
Amendment Notes.- The 2003 amendment added "Except as stated in paragraph (c)" in
Subdivisions (a) and (b); in Subdivision (b)(4), substituted "taking action" for "pursuing an
objective" and "with which the lawyer has a fundamental disagreement" for "imprudent";
rewrote Subdivision (c); in Subdivision (d), added "or expense" and "or incurred" in the first
sentence and deleted "may retain papers relating to the client to the extent permitted by
other law, but" before "must provide" in the second sentence; and made numerous stylistic
changes throughout.
Compiler's Notes. — This rule was formerly Rule 1.14; it was renumbered in 1995.
Comment. — 1 A lawyer should not accept representation in a matter unless it can be
performed competently, promptly, without improper conflict of interest and to completion.
Ordinarily, a representation in a matter is completed when the agreed-upon assistance has
been concluded. See Rules 1.2(c) and 6.5. See also Rule 1.3, Comment 4.
Mandatory Withdrawal
2 A lawyer ordinarily must decline or withdraw from representation if the client demands that
the lawyer engage in conduct that is illegal or violates the rules of professional conduct or
other law. The lawyer is not obliged to decline or withdraw simply because the client
suggests such a course of conduct; a client may make such a suggestion in the hope that a
lawyer will not be constrained by a professional obligation.
3 When a lawyer has been appointed to represent a client, withdrawal ordinarily requires
approval of the appointing authority. See also Rule 6.2. Similarly, court approval or notice to
the court is often required by applicable law before a lawyer withdraws from pending
litigation. Difficulty may be encountered if withdrawal is based on the client's demand that
the lawyer engage in unprofessional conduct. The court may request an explanation for the
withdrawal, while the lawyer may be bound to keep confidential the facts that would
constitute such an explanation. The lawyer's statement that professional considerations
require termination of the representation ordinarily should be accepted as sufficient. Lawyers
should be mindful of their obligations to both clients and the court under Rules 1.6 and 3.3.
Discharge
4 A client has a right to discharge a lawyer at any time, with or without cause, subject to
liability for payment for the lawyer's services. Where future dispute about the withdrawal
may be anticipated, it may be advisable to prepare a written statement reciting the
circumstances.
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5 Whether a client can discharge appointed counsel may depend on applicable law. A client
seeking to do so should be given a full explanation of the consequences. These consequences
may include a decision by the appointing authority that appointment of successor counsel is
unjustified, thus requiring self-representation by the client.
6 If the client has severely diminished capacity, the client may lack the legal capacity to
discharge the lawyer, and in any event the discharge may be seriously adverse to the client's
interests. The lawyer should make special effort to help the client consider the consequences
and may take reasonably necessary protective action as provided in Rule 1.14.
Optional Withdrawal
7 A lawyer may withdraw from representation in some circumstances. The lawyer has the
option to withdraw if it can be accomplished without material adverse effect on the client's
interests. Withdrawal is also justified if the client persists in a course of action that the lawyer
reasonably believes is criminal or fraudulent, for a lawyer is not required to be associated
with such conduct even if the lawyer does not further it. Withdrawal is also permitted if the
lawyer's services were misused in the past even if that would materially prejudice the client.
The lawyer may also withdraw where the client insists on taking action that the lawyer
considers repugnant or with which the lawyer has a fundamental disagreement.
8 A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating
to the representation, such as an agreement concerning fees or court costs or an agreement
limiting the objectives of the representation.
Assisting the Client upon Withdrawal
9 Even if the lawyer has been unfairly discharged by the client, a lawyer must take all
reasonable steps to mitigate the consequences to the client. See Rule 1.15. Upon termination
of representation, a lawyer shall provide, upon request, the client's file to the client
notwithstanding any other law, including attorney lien laws. It is impossible to set forth one
all-encompassing definition of what constitutes the client file. However, the client file
generally would include the following: all papers and property the client provides to the
lawyer; litigation materials such as pleadings, motions, discovery, and legal memoranda; all
correspondence; depositions; expert opinions; business records; exhibits or potential
evidence; and witness statements. The client file generally would not include the following:
the lawyer's work product such as recorded mental impressions; research notes; legal
theories; internal memoranda; and unfiled pleadings. The Utah rule differs from the ABA
Model Rule in requiring that papers and property considered to be part of the client's file be
returned to the client notwithstanding any other laws or fees or expenses owing to the
lawyer.
NOTES TO DECISIONS
Cited.
Duties when client has materially misled court.
Utah Legal Services representation.
Cited in Jones, Waldo, Holbrook & McDonouqh v. Dawson, 923 P.2d 1366 (Utah 1996).
Duties when client has materially misled court.
Ethical Advisory Opinions
Counsel who knows that a client has materially misled the court may not remain silent and
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continue to represent the client, because to do so would be "assisting" the client in
committing a fraud on the court. Counsel is obligated to remonstrate with the client and
attempt to persuade the client to rectify the misleading or untruthful statements to the court,
and if this is unsuccessful, counsel must seek to withdraw. If withdrawal is denied, counsel
must disclose the fraud to the court. Utah Ethics Advisory Op. No. 00-06 (Utah St. Bar 2000).
Utah Legal Services representation.
A Utah Legal Services lawyer must give all clients adequate notice of legislative changes and
the effect they will have on a client's representation. Funding reductions and practice
restrictions may necessitate withdrawal from pending matters and intake restrictions on new
matters. In cases of withdrawal, the attorney must make reasonable efforts to arrange for
substitution of lawyers to handle pending matters, such as referring them to the Utah State
Bar's statewide pro bono coordinator. Utah Ethics Advisory Op. No. 96-07 (Utah St. Bar).
A.L.R. — Circumstances under which attorney retains right to compensation notwithstanding
voluntary withdrawal from case, 53 A.L.R.5th 287.
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